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Criminal Justice & Courts Bill 
House of Lords – Committee Stage (Day Three) 
Wednesday 23 July 2014 

 
The Criminal Justice and Courts Bill is the fourth Ministry of Justice-led criminal justice bill 
introduced by the Coalition Government. Plans for secure colleges could drive up the 
numbers of children and young people in custody following a welcome period of decline both 
in youth imprisonment and youth crime. Proposals to impose mandatory court costs on all 
adult offenders could increase debt and hardship, and also lead to perverse incentives to 
plead guilty. The Prison Reform Trust welcomes amendments tabled by Peers to help 
ensure appropriate care and support for the children and dependants of people sentenced to 
prison or remanded into custody. 
 
This briefing, prepared for the House of Lords Committee Stage (Day Three) debate, 
focuses on key amendments to the Bill including: 
 
Part Two - Secure colleges 

 Amendments to remove secure colleges from the Bill (Stand part Clause 29, Clause 
30, Schedule 5 and Schedule 6) 

 Freedom of information requirements on secure college providers (Amendment 44) 
 
Part Three 

 New clause: Protection arrangements for children and dependants (Amendment 55A) 

 Amendment to remove criminal court charges from the Bill (Stand part clause 42) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

For further information contact: 
 
Mark Day | Head of Policy and Communications 
020 7689 7746 | mark.day@prisonreformtrust.org.uk  
 
Alex Hewson | Policy and Programmes Officer 
020 7689 7738 | alex.hewson@prisonreformtrust.org.uk 
 
The Prison Reform Trust (PRT) is an independent UK charity working to create a just, 
humane and effective penal system. We do this by inquiring into the workings of the 
system; informing prisoners, staff and the wider public; and by influencing Parliament, 
government and officials towards reform. PRT provides the secretariat to the All Party 
Parliamentary Penal Affairs Group. www.prisonreformtrust.org.uk  
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Part Two 
 
Secure Colleges 
 
Clause 29, Clause 30, Schedule 5 and Schedule 6 introduce provision for secure colleges 
for boys and girls aged 12-17. The plans build on the recent Government consultation, 
Transforming Youth Custody. The Prison Reform Trust, together with the Standing 
Committee for Youth Justice of which the Prison Reform Trust is a member, has serious 
concerns regarding the Government’s proposals for secure colleges. We urge Peers to 
oppose the question that Clause 29, Clause 30, Schedule 5 and Schedule 6 stand part 
of the Bill.  
 
Punishing Disadvantage – a profile of children in custody 
Plans for secure colleges are being developed at a time when youth crime is falling along 
with the numbers of children in custody. We are not convinced that the Government’s vision 
of secure colleges, with its emphasis on ‘self-discipline’ and ‘responding with safe methods 
to control behaviour where necessary’, places sufficiently rigorous expectations on potential 
providers to deal proactively with a population characterised by the Chief Inspector as “very 
unhappy young people”.1 The Government’s response to the Transforming Youth Custody 
consultation suggests that secure colleges will be able to provide the intensive services 
needed by children who are sent to custody. However, there is no detail about this in the Bill 
and it is difficult to see how these services will be delivered at the same time as cutting 
costs. 
 
In 2010 the Prison Reform Trust published a report Punishing Disadvantage - a profile of 
children in custody.2 The report is based on a census of all children who received custodial 
sentences or remands in the second half of 2008, approximately 6,000 in total, along with a 
more detailed examination of the backgrounds of 300 of these children. The findings reveal 
the multiple layers of complex disadvantage that characterise the backgrounds of the 
majority of children and young people in custody, including mental health problems, learning 
disabilities, problems with drugs and alcohol, family breakdown: 

 At least three quarters of the sample had absent fathers, and a third absent mothers 

 Half lived in a deprived household and/or unsuitable accommodation 

 Just under half had run away or absconded at some point in their lives 

 More than a quarter had witnessed domestic violence 

 More than a quarter had experienced local authority care 

 20% of the sample is known to have harmed themselves; 11% to have attempted 
suicide 

 12% were known to have lost a parent or sibling through bereavement 
 
Research shows that over 60% of children who offend have communication difficulties and, 
of this group, around half have poor or very poor communication skills. Around a quarter of 
children who offend have an IQ of less than 70. 43% of children on community orders have 
emotional and health needs, and the prevalence amongst children in custody is higher.3 
 
Lack of Parliamentary scrutiny and oversight 
Secure colleges are an expensive experiment at a time when youth justice budgets are 
being stretched. The “pathfinder” secure college will cost £85million. At the same time the 
MoJ budget has been cut and youth offending teams and other services are being 

                                                           
1
 HM Inspectorate of Prisons (2013) Report on an unannounced inspection of HMYOI Hindley 19-23 November 

2012 The Stationery Office: London 
2
 http://www.prisonreformtrust.org.uk/Portals/0/Documents/PunishingDisadvantage.pdf  

3
 For full references see Talbot, J (2012, Fair access to justice? London: Prison Reform Trust. Available at 

(http://www.prisonreformtrust.org.uk/Portals/0/Documents/FairAccesstoJustice.pdf  
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squeezed. No new money has been made available for the “pathfinder” so further cuts will 
be made to existing services to pay for it. With youth crime falling and the number of children 
in custody at a record low, the money would be better spent on improving provision in 
existing establishments instead of diverting limited resources to a new and unneeded 
institution.  
 
Secure colleges have little evidence base and no small-scale pilots have been tested. There 
is a lack of detail in the Bill about exactly what secure colleges will look like – for instance 
there is no detail on the education to be provided. The Government has already 
commissioned a contractor to build the pathfinder secure college but has not yet 
commissioned a provider of the service. There is scant detail in the Bill on how they will be 
run, who will run them, and how they will ensure standards of teaching, welfare and 
safeguarding of vulnerable children in their care. We urge Peers to support amendment 
44 which would require that a private provider be subject to the same requirements 
under the Freedom of Information Act as a public authority. 
 
Parliament is not being provided with adequate detail and is instead being asked to trust that 
all of these issues will be dealt with in rules and guidance, rather than spelt out in statute. 
The Government has promised to consult on the Secure College Rules to assist scrutiny of 
the Bill. However, it is likely that the consultation will be completed after the Bill has finished 
its passage through Parliament, thereby limiting effective Parliamentary scrutiny and 
oversight of the Rules.  
 
Size 
The proposed size of secure colleges (300 plus) is too large given the needs of, and 
challenges presented by, children and young people in serious trouble with the law. It also 
mitigates against the guiding principle of closeness to home and the development of good 
family contact and links with local authorities for children in care. Small, local, intensively 
staffed units are safer and more effective than putting hundreds of teenagers together in 
over-large institutions. Of the 16 deaths of children in custody since 2000, all occurred in 
young offender institutions (YOIs) and secure training centres (STCs) – the largest types of 
institution in the secure estate for children. None occurred in secure children’s homes 
(SCHs). In its recent report on the Bill, the Joint Committee on Human Rights said: “We 
emphasise the importance of existing international human rights standards to [secure 
college] provisions: for example, that the State should set up small open facilities where 
children can be tended to on an individual basis and so avoid the additional negative effects 
of deprivation of liberty; and that institutions should be decentralised to allow for children to 
continue having access to their families and their communities.”4 
 
Girls and younger children 
Plans for secure colleges to hold such a diverse age group, holding children as young as 12 
with 17 year olds, as well as mixing boys and girls together in one large establishment, 
present serious safeguarding risks. There are a very small number of girls and younger 
children in custody: in 2012/13, 95% of children in custody were male, 96% were 15-17 
years old. This means each secure college will hold a very small number of young children 
and girls with a large number of older boys. The Government does not seem to have 
assessed the impact of secure colleges on girls and younger children. The Joint Committee 
on Human Rights said: “We note that the Government does not appear to have carried out 
any equality impact assessments of the proposed secure colleges policy, and we 
recommend that such assessments should be carried out and made available to Parliament 
at the earliest opportunity, assessing in particular the impact on girls and younger children of 

                                                           
4
 Legislative Scrutiny: (1) Criminal Justice and Courts Bill and (2) Deregulation Bill - Human Rights Joint 

Committee 



4 
 

detaining them in large mixed institutions holding up to 320 young people including older 
children up to the age of 18.”5 
 
One of the Government’s main arguments against removing young children and girls from 
secure colleges is that a mix of age ranges and genders are already held together in STCs 
and SCHs. However, STCs and SCHs are much smaller units than the proposed 300-place 
secure college, where it is easier to create a sympathetic environment in which children can 
mix safely and securely. Small local units can provide intensive support, close to a child’s 
home, with well-trained and highly qualified staff and high staff to child ratios. The 
Government proposes to hold young children in secure colleges in separate units. However, 
a variable population makes it difficult for staff to meet the specific needs of certain groups. 
The Youth Justice Board (YJB) has moved away from the use of split sites and young 
people held on split site young offender institutions (YOIs) consistently reported poorer 
experiences than in dedicated YOIs. 
 
Use of force 
Section 10 of Schedule 6 authorises staff to use ‘reasonable force’ to ensure good order and 
discipline within the establishment. The courts have made clear that restraining a child for 
‘good order and discipline’ is illegal and inquests into the deaths of children have shown that 
such methods have, in some cases, contributed to their deaths. Primary legislation needs to 
be clear on where the use of force is permissible; it is too important to be left to Secure 
College Rules. The Joint Committee on Human Rights has found that: “it is incompatible with 
Articles 3 and 8 ECHR for any law, whether primary or secondary legislation, to authorise 
the use of force on children and young people for the purposes of good order and 
discipline… we recommend that the relevant provision in Schedule 4 [now 6] of the Bill 
should be deleted, and the Bill should be amended to make explicit that secure college rules 
can only authorise the use of reasonable force on children as a last resort; only for the 
purposes of preventing harm to the child or others; and that only the minimum force 
necessary should be used.”6 
 

Part Three 
 
After Clause 40 
 
55A* 
Insert the following new Clause— 

“Protection arrangements for children and dependants 

(1)     The Criminal Justice Act 2003 is amended as follows. 
(2)     After section 174 (duty to give reasons for, and explain effect of, sentence)  

insert— 
“174A            Duty to ask about children etc left behind 

(1)     Directions must be made in accordance with Part 1 of Schedule 2 to  
the Constitutional Reform Act 2005 to secure the results referred to  
in this section. 

(2)     Immediately after a court has given its decision to pass an  
immediate custodial sentence on a defendant who was on bail  
when awaiting sentence, the court must ask whether the defendant  
has children or elderly, disabled or otherwise vulnerable adults  
dependent on them for their care (“dependants”), and, if the  
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 Ibid. 
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defendant or any other person in court states that the defendant  
does have such responsibility, the court must ask what  
arrangements there are for their care. 

(3)     If it appears that there are no arrangements in place for any such  
dependants, the court must either — 

(a)   allow the defendant to make a telephone call to secure such  
arrangements, or 

(b)   direct any appropriately skilled person present in the court  
to make enquiries with the aim of ensuring that such  
dependants are provided with suitable short-term care to  
meet their needs; 

where necessary, this may require contacting the appropriate local  
authority children’s or adult social care team.” 

(3)     The Bail Act 1976 is amended as follows. 
(4)     In section 5 (supplementary provisions about decisions on bail), after  

subsection (5) insert— 
“(5A)    Directions must be made in accordance with Part 1 of Schedule 2 to  

the Constitutional Reform Act 2005 to secure the results referred to  
in subsections (5B) and (5C). 

(5B)    Immediately after a court gives its decision to withhold bail in  
criminal proceedings from a person to whom section 4 of this Act  
applies, the court must ask whether the defendant has children or  
elderly, disabled or otherwise vulnerable adults dependent on  
them for their care (“dependants”), and, if the defendant or any  
other person in court states that the defendant does have such  
responsibility, the court must ask what arrangements there are for  
their care while the defendant is on remand in custody. 

(5C)    If it appears that there are no arrangements in place for any such  
dependants, the court must either— 

(a)   allow the defendant to make a telephone call to secure such  
arrangements, or 

(b)   direct any appropriately skilled person present in the court  
to make enquiries with the aim of ensuring that such  
dependants are provided with suitable short-term care to  
meet their needs; 

where necessary, this may require contacting the appropriate local  
authority children’s or adult social care team.” 

(5)     The provisions inserted by this section shall come into force two months  
after the day on which this Act is passed.” 

 
Summary 
Amendment 55A would introduce provisions for courts to identify whether individuals 
sentenced to prison or held on remand have children or vulnerable adults dependent on 
them who may need support.  
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Background 
The Prison Reform Trust is a member of the No Families Left Behind initiative, which was 
established to raise awareness of the needs of children and vulnerable adults who are left 
behind when a parent or carer is sent to prison. The initiative is coordinated by Pact and 
Barnardos. 
 
It is estimated that there are 200,000 children affected by parental imprisonment in England 
and Wales at any given time. Despite this, there is currently no systematic arrangements for 
identify whether there are any children or dependent vulnerable adults that an individual 
remanded or sentenced to prison may be caring for and leaving behind.  
 
The amendment would make provision for a defendant to be asked by the courts if they have 
children or vulnerable adults dependent upon them; and then, if so, whether there are care 
arrangements in place. If there are no care arrangements in place, the defendant would be 
given the opportunity to make a telephone call to family members to inform them of the 
situation and make the necessary short term arrangements, such as to collect a child from 
school or nursery, or to ensure a child is not left home alone.  Alternatively, if this is not 
possible, the court could direct someone in the court – for example probation staff, the 
defendant’s legal representative, court staff, voluntary sector organisations, or police liaison 
officers – to take a particular action before the defendant leaves court. This would ensure 
that there is a prompt response, and direction to a particular service and so that it is not 
excessively time consuming. 
 
This amendment would help ensure children and dependants are identified and provided 
with appropriate care and support. We urge Peers to support the amendment. For a full 
briefing contact: 

 Andy Keen-Downs, CEO, Pact, Andy.kd@prisonadvice.org.uk 

 Alexander Lee, Policy and Parliamentary Assistant, Barnardo’s, 
alexander.lee@barnardos.org.uk, 07704 614561 
 

Clause 42: Criminal courts charge 
 

LORD BEECHAM 
LORD KENNEDY OF SOUTHWARK 

 
The above-named Lords give notice of their intention to oppose the Question that Clause 42  
stand part of the Bill. 
 
Summary 
Clauses 42 will require courts to impose a mandatory charge on all adult offenders who have 
been convicted of a criminal offence at a rate set by the Lord Chancellor. This charge is in 
addition to a number of financial costs that already exist including compensation, the victim 
surcharge, prosecution costs and fines. The proposal could increase debt and hardship, and 
also lead to perverse incentives to plead guilty. We urge Peers to oppose the Question 
that Clause 42 stand part of the Bill. 
 
Background 
In setting the court charge the Lord Chancellor expects to have regard to factors likely to 
affect the cost of proceedings, such as whether the offender pleaded guilty, whether their 
case was dealt with in the magistrates’ or Crown Court, and the offence type. It will be 
collected after other financial impositions – compensation, victim surcharge, prosecution 
costs and fines – have been paid off, at a rate the offender can afford. Offenders will be able 
to apply to pay by instalments and to vary the rate of payment if they are not able to afford it. 
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Despite some limited safeguards built into the provision, we are concerned that many 
offenders will not be in a position to afford court costs in addition to paying the costs of 
compensation, victim surcharge, prosecution costs and fines. The provision could lead to 
injustice as defendants could end up entering an early guilty plea rather than face the 
possible financial penalties of proceeding to trial. It could also dissuade people from 
appealing a Court ruling.In its legislative scrutiny of the Bill, the Joint Committee on Human 
Rights noted a lack of available evidence to assess the impact of the provision. It 
recommended that “the Government monitor carefully the impact of the criminal courts 
charge on the right of defendants to a fair trial of the criminal charge against them, and make 
available to Parliament the results of that monitoring. In the meantime we ask that there be 
made available to Parliament any other evidence that already exists about the impact of 
other, existing, charges and fees on criminal defendants' decisions about plea, mode of trial 
and appeals.”7 
 
Research shows that many offenders are on low incomes have high levels of debt and rely 
on benefits for support. The Legal Services Research Centre (LSRC) has highlighted some 
of the correlations between people who offend and wider social factors. They found that 
people who had been recently arrested were significantly more likely to report civil law 
problems concerning, for example, employment (10% v 5%), rented housing (11% v 3%), 
homelessness (13% v 1%), and money/debt (21% v 6%). They were also more likely to have 
themselves been victims of crime (38% v 20%).8  
 
The Social Exclusion Unit’s 2002 report, Reducing Re-offending by Ex-Prisoners, recognised 
the importance of finance, debt and benefits as one of the nine social factors involved in 
promoting successful resettlement.9 Research has shown that 68% of prisoners were 
unemployed in the four weeks prior to custody while just 7.7% of the economically active 
population are unemployed.10  13% of prisoners have never had a job compared to 3.9% of 
the general population.11  15% of prisoners were homeless before custody while just 4% of 
the general population have been homeless or in temporary accommodation.12 Research by 
the Prison Reform Trust and UNLOCK found that people in prison were ten times more likely 
to have borrowed from a loan shark than the average UK household, and a third of people in 
prison did not have a bank account.13 
 
During the House of Commons Committee Stage, the Shadow Justice Minister Andy 
Slaughter raised concerns regarding the impact of the provision. He questioned the 
practicality of the arrangements for enforcing court charges given the existing problems with 
procedures for recovering debt. He also said that the provision would have “an oppressive 
impact”: “There is no discretion in the clause. It is a mandatory charge, irrespective of the 
circumstances of the individual or the nature of the case ... it will have an oppressive impact. 
It will act as a disincentive to a not guilty plea. In effect, pleading not guilty means a longer 
sentence, which is accepted. It might mean a higher amount of prosecution costs and a 
higher contribution towards legal aid, and now it also means a higher court charge. For all 
those reasons, we say this is wrong.”14 
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