
 
 

 

 

Charities (Protection and Social Investment) Bill 
House of Commons, Report Stage, Tuesday 26 January 2016 
 
Amendment 1 
 
Sir Edward Garnier [R] 

 

Clause 9, page 10, line 2, at end insert - 

 

() Before this section comes into force, the Secretary of State shall lay a report before Parliament on the impact 

of the extension of the disqualification framework on - 

(a) people with criminal records who are trustees of, or employed by, charities, 

(b) charities which work with, or employ, ex-offenders. 

  

() The report shall include, but not be limited to - 

(a) An assessment of the number of people employed by charities who will be affected by the 

extension of the disqualification framework to cover senior management positions. 

(b) An assessment of the number of people who are trustees of, or employed by, charities who will 

be affected by the extension of the list of specified offences for which people will be 

automatically disqualified from being a trustee of, or a senior manager in, a charity. 

(c) An assessment of the impact of the new disqualification framework on former offenders who are 

seeking, or intend to seek, employment in the charitable sector, including on their recruitment, 

retention, career prospects and long-term rehabilitation and resettlement. 

(d) An assessment of the impact of the new disqualification framework on former offenders who are 

currently employed in the charitable sector, including on their retention, career prospects and 

long-term rehabilitation and resettlement. 

(e) An assessment of the impact of the new disqualification framework on people with criminal 

records who are trustees or employees of charities which are partners in, or are contracted by, 

Community Rehabilitation Companies (CRCs) and its impact on the successful running of those 

organisations. 

(f) An assessment of the effectiveness of the existing waiver process provided for under section 

181 of the Charities Act 2011. 

(g) An assessment of the impact of the new disqualification framework on the number of 

applications for waivers to the Charity Commission. 



  

(h)  A description of how the working group set up by the Charity Commission on the waiver 

process will be constituted, how will it be resourced, what timelines it will be working to, its 

working method and intended outputs, and how it will work in consultation with people with 

criminal records and charities that work with, or employ, ex-offenders. 

(i) A description of the criteria the Charity Commission will adopt in considering applications for 

waivers, and the weight it will attach to the views of the trustees of the charity or charities 

concerned. 

(j) A description of how the waiver process will operate in relation to prospective candidates for 

senior management positions in charities, including the timescales for decisions and 

mechanisms to ensure that ex offenders do not suffer indirect discrimination as a consequence 

of delays in assessing applications for waivers while a competitive recruitment process is 

underway. 

(k) An assessment of the impact of the new disqualification framework on the resources provided 

by the Charity Commission to administer the waiver application process. 

 

Purpose 

This amendment would require the Secretary of State to lay before parliament a report on the impact of the 

extension of the disqualification framework on people with criminal records who are trustees of, or employed by, 

charities, and on charities which work with, or employ, ex-offenders before the section came into force.  

 

Summary 

The purpose of this probing amendment is to seek further clarification on the impact of the extension of the 

disqualification framework on people with criminal records; and on charities that work with, or employ, ex-

offenders. It also provides an opportunity for the government to outline in more detail how it intends to conduct 

the review of the waiver process to ensure that people with criminal records who are existing employees or 

trustees of charities, or who are seeking or intend to seek or employment or a trusteeship in a charity, are not 

unfairly discriminated against.  

 

Background 

Clause 9 of the Bill extends the disqualification framework to a broader range of offences and roles within 

charities. A number of these provisions represent a direct threat to charities that work to rehabilitate people with 

criminal records, many of whom employ former offenders either as trustees or in senior management positions. 

At the heart of the voluntary sector is the principle of working with our service users, rather than doing 

things to them. This is no less important with people in the criminal justice system than with any other group. 

Any unnecessary barriers to the recruitment of people with convictions as trustees and in senior positions is a 

threat to the core mission of our sector. 

 



  

Unlock, the Prison Reform Trust and Clinks submitted joint evidence to the public bill committee and concerns 

were raised by MPs during the committee stage debate. During the debate, the cabinet office minister Robert 

Wilson MP confirmed that charities would be given notice “at least six to 12 months” before the new provisions 

come into force and that the Charity Commission would conduct a review of the waiver process in consultation 

with charities. The minister also confirmed that the Charity Commission would not be given any additional 

resources to administer the likely increase in waiver applications as a result of the introduction of the new 

disqualification framework.  

 

Based on our own direct experience of the existing waiver process as charities that work with and employ ex-

offenders, and the fact that no additional resource will be provided to the Charity Commission, we are 

particularly concerned that six months is simply not enough time for charities to prepare themselves for the 

introduction of the new framework. Nor is it sufficient for the Charity Commission to conduct a comprehensive 

review of the waiver process in consultation with charities, or for the Commission to issue waivers to existing 

employees and trustees who qualify section 181 of the Charities Act 2011. This could result in existing 

employees or trustees having to resign from their positions as a consequence of charities having to work to an 

unrealistic timeframe. At the very least, we would urge the government to guarantee a minimum of 12 months 

notice for charities to enable them to prepare for the introduction of the new framework, and for the Charity 

Commission to conduct a full and comprehensive review of the waiver process. 

 

As we highlighted in our joint evidence to the committee, the extension of the disqualification framework to 

senior management positions was not consulted on as part of the draft bill. The government has not produced 

an assessment of its impact on people with criminal records or charities. As a result, there is a high risk that, in 

future, these provisions could be subject to legal action and judicial review. This underlines the need for the 

government to conduct a comprehensive impact assessment of the provisions before they come into force. 

Further assurances are also needed regarding how the review of the waiver process will be conducted, how 

charities will be consulted, what criteria will be adopted in the consideration of waiver applications, the resource 

implications for the Charity Commission, and the time and support that will be provided to charities to enable 

them to comply with the new framework and to progress waiver applications for existing employees and 

trustees. 

 

We note that the government has tabled an amendment to clause 9 for the House of Commons report stage in 

relation to employees of small charities who are not managers, but who may report directly to charity trustees. 

The amendment would exclude them from the disqualification framework and ‘limit “senior management 

functions” to functions involving management’. The amendment is welcome in the extent that it seeks to mitigate 

the impact of the extension of the framework on small charities that employ ex-offenders in senior management 

positions. However, a number of large charities who are partners in, or contracted by, Community Rehabilitation 

Companies (CRCs) and employ ex-offenders in senior management positions, would still be covered by the 

disqualification framework.  



  

Furthermore, the amendment creates further confusion regarding what constitutes a senior management 

function in a charity – large or small – under the new framework. For instance, what if a small charity was to 

expand and a senior manager take on “senior management functions”? Presumably they would then become 

subject to the disqualification framework and either have to resign or apply for a waiver? What if that senior 

manager had been instrumental to the charity’s success which was the principle reason for its expansion? 

These scenarios demonstrate the significant limitations of the government’s approach and suggest the strong 

possibility that they will be subject to legal action at a later stage. 

 

Arguably, this lack of clarity is a result of the failure of the government to properly consult on the extension of 

the framework to senior managers. This proposal was not in the scope of the original draft charities bill. It is 

unclear why it is necessary to include senior managers in the disqualification framework at all, when clause 10 

provides the Charity Commission with the power to exclude individuals from being employed as senior 

managers by issuing a disqualification order. Returning to the original provisions of the draft bill by removing 

senior management functions from the new disqualification framework introduced by clause 9 would go a long 

way to addressing our concerns. 

 

In addition, we hope the government will use the opportunity of the probing amendment and report stage debate 

to provide assurances regarding the following: 

 

The number of people employed by charities who will be affected by the extension of the 
disqualification framework to cover senior management positions 

 

The existing disqualification framework has to date not applied to senior management positions and senior 

management positions were not in scope of the original draft charities bill. The provision will have a significant 

impact on the 1,750 voluntary sector organisations whose main client group are people in the criminal justice 

system, as well as the additional 4,900 organisations that support them as part of their work'. At the public bill 

committee, the shadow minister Anna Turley MP asked for the number of people that would be affected by the 

extension of the disqualification framework to cover senior management positions. The minister was unable to 

provide these details. It remains unclear what working definition the Charity Commission will attach to this new 

concept, and as a result, it is unclear how many people will be covered by this. This raises the prospect of an 

unknown but potentially significant number of existing charity employees being legally prevented from doing 

their job. It also risks having a long-standing impact on the potential career prospects of ex-offenders working 

within charities and a wider negative impact on the ability of ex-offenders to establish their own charities to help 

others.  

 

As highlighted above, we welcome the amendment to clause 9 bought forward by the government to the extent 

that it seeks to mitigate the impact of the extension of the framework on small charities that employ ex-offenders 

in senior management positions. However, arguably it does not go far enough and creates further confusion 



  

regarding what constitutes a senior management function in as charity. Many large charities which employ 

former offenders would remain subject to the disqualification framework. We strongly urge the government to 

return to the original provisions of the draft bill by removing senior management functions from the new 

disqualification framework. 

 
The number of people who are trustees of, or employed by, charities who will be affected by the 

extension of the list of specified offences for which people will be automatically disqualified from being 

a trustee of, or a senior manager in, a charity. 

 

The Bill extends the disqualification framework to cover unspent convictions for a number of additional offences 

involving deception or dishonesty and to people subject to notification requirements on the sexual offences 

register. It remains unclear how many people with criminal records will be directly affected by the provisions in 

the Bill. At public bill committee stage, the minister, Robert Wilson, estimated the figure to be in ‘the low 

hundreds’, but this appears to be very conservative and we would be interested to understand how the figure 

was arrived at. We urge the government to conduct a full and comprehensive impact assessment of the 

provision before it comes into force. 

 

It is also unclear how the disqualification criteria would be legally permissible under criminal record disclosure 

legislation. The proposals widen the automatic disqualification criteria to all individuals subject to notification 

requirements. This, by consequence, would apply to sexual convictions that are legally ‘spent’ under the 

Rehabilitation of Offenders Act 1974. Since the Rehabilitation of Offenders Act 1974 was reformed in 2014, 

most convictions become spent much earlier. However, an individual may remain subject to the notification 

requirements for longer. 

 

Take, for example: 

 

An individual convicted of a sexual assault and sentenced to 3 years in prison. Assuming the individual 

doesn’t re-offend, the conviction will become spent 7 years after the end of the sentence. However, they 

will remain subject to the notification requirements indefinitely, with a right to review after 15 years. 

 

In the example above, under the proposals of the Bill the individual would be automatically disqualified from 

being a trustee for at least 15 years, and potentially for the rest of their life. Under the Rehabilitation of 

Offenders Act 1974 (ROA), once an individual has been convicted, if they remain conviction-free for a defined 

period of time (based on the sentence they receive) they are legally recognised as being ‘rehabilitated’. The 

periods of time that apply were significantly altered in 2014 as a result of amendments contained in the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012, supported by the coalition government. These periods 

are significantly different to the periods which apply to the notification requirements under Part 2 of Sexual 

Offences Act 2003, which Clause 9 would otherwise extend the disqualification framework to cover. For 



  

example, a 4 month prison sentence for a sexual offence becomes spent 2 years after the full sentence but 

results in a 7 year notification period on the sexual offences register. Before the bill comes into force, we urge 

the government to conduct a comprehensive assessment of the consistency of clause 9 with the Rehabilitation 

of Offenders Act 1974 and the potential for legal action resulting from any conflict between the two. 

 

The impact of the new disqualification framework on former offenders who are seeking, or intend to 

seek, employment in the charitable sector, including on their recruitment, retention, career prospects 

and long-term rehabilitation and resettlement. 

 

The government has acknowledged the value of former offenders working in criminal justice charities, for 

instance in the role of mentor to prison leavers. However, the proposals will discourage service-user 

involvement in charities which work with, or are led by, former offenders. A significant proportion of voluntary 

sector organisations begin as self-help groups, founded by lived experience of the issues they are working to 

resolve. The widening of the disqualification framework therefore represents a real danger to the future diversity 

and vibrancy of the voluntary sector working in criminal justice. The disqualification framework and waiver 

process conflicts with the charitable purposes of those charities promoting the rehabilitation and social 

integration of people with criminal records. 

 

In discussions with ministers and officials, significant emphasis has been placed on the role of trustees in 

supporting applications for a waiver. However, it is not clear how this will work in relation to people who are 

seeking or intend to seek employment in the charitable sector. For instance, will the Charity Commission 

encourage those individuals covered by the disqualification framework to apply for a waiver in advance of 

applying for roles covered by the disqualification framework? If so, how does this impact on the current 

approach of the Commission, which is to attach significant importance to whether an application for a waiver 

has the support of the trustees of the charity in question? 

 

The impact of the new disqualification framework on former offenders who are currently employed in 

the charitable sector, including on their retention, career prospects and long-term rehabilitation and 
resettlement. 

 

The minister indicated at the public bill committee stage that notice would be given “at least six to 12 months” 

before the provisions are brought into force. Our understanding from conversations with ministers and officials 

was that 12 months was the thinking of the Cabinet Office and the Charity Commission, and we are seriously 

concerned that any less advance notice does not provide adequate time for charities to be provided guidance 

which can be considered internally (for example, by the charities’ Trustee Board), communicated to those 

affected, and then waiver applications (where necessary) to be completed, sent to the Charity Commission and 

assessed fully with a decision resulting. Nor is it enough time to enable the Charity Commission to conduct a 

comprehensive review of the waiver process in consultation with charities, or for the Commission to issue 



  

waivers to existing employees and trustees who qualify section 181 of the Charities Act 2011. As we outline 

above, this could result in existing employees and trustees having to resign from their positions as a 

consequence of charities having to work to an unrealistic timeframe. In view of these significant concerns, we 

hope the government will revise the proposed timeframe to provide charities with no less than 12 months notice 

to comply with the new provisions. 

 

The impact of the new disqualification framework on people with criminal records who are trustees or 

employees of charities which are partners in, or are contracted by, community rehabilitation companies 

(CRCs) and its impact on the successful running of those organisations. 

 

Many charities affected by the new provisions are either partners in Community Rehabilitation Companies 

(CRCs) or are contracted by CRCs to deliver justice services as part of the changes to probation services 

introduced by the government’s Transforming Rehabilitation programme. As we highlight above, a large 

proportion of these charities are large in size and, despite the government’s amendment at report, would still be 

subject to the inclusion of senior managers under the new disqualification framework. Written evidence 

submitted to the Public Bill Committee by Staffordshire and West Midlands CRC, a joint venture partnership 

consisting of CRI, Ingeus and the charity St Giles Trust, states: 

 

As someone that works with people with criminal convictions every day on the issues of employment 

training and education I understand how difficult it can be to secure sustainable employment with a 

record. Many of the people that we work with have no work history or any way of getting a reference 

through 'normal' employment routes but one of the areas that they can gain experience is by working 

with charities, particularly those that are service user led. If the Charities Bill makes it difficult or 

impossible for people with convictions to act as Trustees or paid employees of these organisations, and 

others, then it will be shutting down an opportunity for someone trying to re-establish themselves in 

society from getting a foot on the ladder. Working as a Trustee for example can give a person with a 

conviction(s) a sense of purpose, it can help them to improve their confidence, increase their social 

circle, give them an opportunity to develop new skills, provide an opportunity to get a reference, to 

develop a work ethic, to feel that they are valued and can make an important contribution. All of these 

things are crucial to rehabilitation and desistance and if these opportunities are restricted or removed 

completely it makes the job of rehabilitating people more difficult. 

 

In terms of charities that are service user led, who is better placed to support people with convictions 

than those that have been through the system? This isn't about people with convictions being soft on 

other people with convictions; in my experience it is the people that have similar experiences who will 

be more vociferous in their challenging of 'offending' behaviour than any professional and they can be, 

they have a shared experience that we, as professionals, do not completely understand and the people 



  

working for these charities, either voluntarily or as paid staff, have made the change that we are trying 

to encourage in others; they demonstrate that it can be done and there is no better role model than this. 

 

Regarding the blanket ban on those that are on the sex offender register, this appears to be an at best, 

clumsy attempt, to deal with safeguarding and does it not bring the Bill into conflict with the 

Rehabilitation of Offenders Act if convictions become spent but are still used as a bar to working for a 

charity? The potential for this to lead to a challenge in the courts is clear surely. 

 

 

 

We urge the government to conduct a full and comprehensive assessment of the impact of the new framework 

on charities involved in CRCs before the bill comes into force. 

 

The effectiveness of the existing waiver process provided for under section 181 of the Charities Act 

2011. 

 

We have significant concerns regarding the effectiveness of the existing waiver appIication process and the 

ability of the Commission to administer the additional number of applications that will result from the introduction 

of the new framework without any additional resources. In the last 6 years, the Charity Commission only 

processed six waiver applications. The Government suggests that this shows it is effective in granting waivers. 

However, this view fails to recognise the disproportionately low numbers of waiver applications compared with 

the number of trustee positions and the estimated number of people with unspent convictions for existing 

disqualifying offences. Since 1993, the Commission estimates that it has granted approximately 10 waivers 

relating to unspent convictions, which is incredibly low given the numbers of people with unspent convictions. 

From the numbers of those seeking waivers (which again is very low), it could be inferred that the requirement 

to seek a waiver is creating a chilling effect, leading to fewer expressions of interest in such positions from those 

who have relevant convictions. The Charity Commission’s starting position is that if disqualified by the 

legislation, it is Parliaments’ intention for that individual to be disqualified, and therefore the Charity Commission 

currently grant waivers in ‘exceptional circumstances only’, which is a high threshold. 

 

The impact of the new disqualification framework on the number of applications for waivers to the 

Charity Commission. 

 

The extended disqualification framework is highly likely to increase the number of waiver applications, not 

simply as a result of the extension, but also as a result of an increased awareness of the framework that will 

inevitably follow from the production of guidance and general awareness-raising. However, the government has 

not provided any assessment of the likely increase in waiver applications as a result of the extension of the 



  

disqualification framework. The minister has also confirmed that no additional resources will be provided to the 

Charity Commission to administer the waiver application process under the new framework.  

 

How the working group set up by the Charity Commission on the waiver process will be constituted, 

how it will be resourced, what timelines it will be working to, its working method and intended outputs, 
and how it will work in consultation with people with criminal records and charities that work with, or 

employ, ex-offenders. 

 

The government acknowledges the potential for waivers to be issued in cases where an individual seeks to be a 

trustee of, or senior manager in, an “ex-offender” charity. It has said it will ask the Charity Commission to review 

the waiver process and to consult with charities. During the committee stage debate, the minister confirmed that 

 

The [Charity] Commission has set up a working group to review its current staff guidance and the 

process of issuing waivers, as well as how information about waivers is communicated to those 

disqualified, so as to make it as clear and simple as possible. That has already involved rehabilitation 

charities, such as Unlock, and will continue to do so. The working group will also review the 

commission’s published information on this subject to ensure that it is consistent with its conclusions.  

 

Unlock has already received contact from the Charity Commission about their internal working group. However, 

specific details on the nature of the review remain unclear. We would be grateful for further clarification from the 

government on how the review will be constituted, how it will be resourced, what timelines it will be working to, 

its working method and intended outputs, and how it will work in consultation with people with criminal records 

and charities that work with, or employ, ex-offenders. As we highlight above, at the very least, we would urge 

the government to guarantee a minimum of 12 months notice for charities to enable them to prepare for the 

introduction of the new framework, and for the Charity Commission to conduct a full and comprehensive review 

of the waiver process. 

 

In addition, further detail is needed regarding the following:  

 

The criteria the Charity Commission will adopt in considering applications for waivers, and the weight it 

will attach to the views of the trustees of the charity or charities concerned. 

 

Unlock’s own direct experience, and the support we’ve provided to other organisations, has shown the waiver 

process to be woefully inadequate and not workable in a way that allows charities like Unlock to fulfil their 

charitable purposes. To ensure the process is fair and transparent, much greater clarity is needed regarding the 

criteria adopted by the Charity Commission in accessing waiver applications, and the weight given to the views 

of the trustees of the charity or charities concerned. This criteria should be subject to full consultation with 



  

charities and published in clear guidance. Significant weight should be given to the views of trustees who wish 

to employ or appoint someone as a senior manager or trustee who is excluded under the new framework. 

 

How the waiver process will operate in relation to prospective candidates for senior management 

positions in charities, including the timescales for decisions and mechanisms to ensure that ex-
offenders do not suffer indirect discrimination as a consequence of delays in assessing applications for 

waivers while a competitive recruitment process is underway. 

 

A particular concern is that there will be increased waiting times for applications to the waiver process, which 

will inadvertently have a negative impact on those affected. In practice, when a charity is recruiting either a 

senior member of staff or trustee, practical time-constraints are an important consideration. Take, for example, 

the current backlog of enhanced DBS applications being processed by the Metropolitan Police, where the 

average turnaround time is 75 days and people are losing jobs and student places as a result. What assurances 

can the government provide to ensure that ex-offenders do not suffer indirect discrimination as a consequence 

of delays in assessing applications for waivers while a competitive recruitment process is underway? 

 

The impact of the new disqualification framework on the resources provided by the Charity Commission 

to administer the waiver application process. 

 

We are significantly concerned that no additional resources will be provided to the Charity Commission in order 

to administer the waiver application process under the new disqualification framework. Even using the 

conservative estimate of the “low hundreds” affected by the extension to the framework, this number could 

result in a significant resource burden on the Charity Commission. In the initial phases of implementation, it is 

particularly important that the Commission is adequately resourced to process applications from existing 

employees and trustees to avoid them having to unnecessarily resign from their positions. We note with concern 

that, in the last 6 years, the Commission only processed 6 waiver applications. How will it be expected to meet 

the demands of processing potentially hundreds of additional applications without any additional resources? 

 

More information 

Contact  Mark Day | Head of Policy & Communications, Prison Reform Trust 

  020 7689 7746 | mark.day@prisonreformtrust.org.uk  
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