
 
 
Offender Rehabilitation Bill 
 
House of Lords 
Committee Stage Day Two 
Tuesday 11 June 2013 
 
On 9 January 2013, the Ministry of Justice published a consultation paper entitled 
Transforming Rehabilitation: A revolution in the way we manage offenders. The consultation 
paper proposed a number of reforms to the existing legislation regarding the sentencing and 
release of offenders, including the introduction of supervision on release for offenders 
serving custodial sentences of less than 12 months and changes to the requirements 
available to the court as part of community orders and suspended sentence orders. The Bill 
implements the sentencing and release reforms set out in the Government’s response to the 
consultation. 
 
This briefing focuses on key amendments to the Bill in the marshalled list to be debated: 

 New Clause - Presumption in favour of community sentence orders (Amendment 
24B) 

 Clause 12 – Responsible officer (Amendment 24C) 

 Clause 13 – Restorative justice activities and requirements (Amendments 25, 27, 28 
& 29) 

 Clause 13 – Caring responsibilities (Amendments 26 & 30) 

 After Clause 17 – Women (Amendment 33) 

 New Clause – Costs (Amendment 34) 
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New Clause - Presumption in favour of community sentence orders (Amendment 24B) 
 
Insert the following new Clause— 
 
“Presumption in favour of community sentence orders 
 

(1) Section 152 of the Criminal Justice Act 2003 (general restrictions on  
imposing discretionary custodial sentences) is amended as follows. 
 

(2) After subsection (2) insert— 
 

“(2A) Where a court has discretion to pass a custodial sentence or impose  
a fine or a community sentence, the court must not pass a custodial  
sentence for a term of less than 12 months unless it is of the opinion  
that— 

 
(a) the requirements of subsection (2) are satisfied, and 

 
(b) there are special reasons which justify a custodial sentence, 
and has had regard to the provisions of section 256AA.  
(2B) A court passing a custodial sentence for a term of less than 12  
months must state in open court the reasons for its opinion that  
there are special reasons which justify the sentence.” 
 
(3) In subsection (3), after “(2)” insert “or (2A)”.” 

 
This probing amendment would introduce a statutory presumption against the use of short 
prison sentences of less than 12 months. In order to pass such a sentence a court would 
have to be satisfied, as now, that the offence was so serious that a non-custodial sentence 
cannot be justified. In addition, the court would have to find "special reasons" which justify a 
custodial sentence and to explain these in open court. The amendment would not prevent 
courts from using custody as a penalty for breach of a non-custodial sentence as powers to 
do this exist separately in a different part (Schedule 8) of the 2003 Criminal Justice Act. 
 
This amendment is intended to mitigate the risk identified in the impact statement of the 
proposals that sentencers will use the new short sentences with statutory supervision more 
often because it is seen as a “safe” and attractive option by the courts. This could mean 
fewer community orders are imposed despite being more economical and more effective at 
reducing reoffending than short prison sentences. As the impact assessment states: “There 
is a risk that the changes to custodial sentences of less than 12 months could lead to 
changes in sentencer behaviour, and therefore affect the number of short custodial 
sentences, and the length of these sentences.”1 
 
Custody is the most serious sanction available to the courts and should always be imposed 
as a last resort when all other options have been tried. This amendment would help to 
ensure that prison does not become a gateway to treatment and rehabilitation for over 
50,000 petty offenders, at the expense of making certain that cost effective, robust 
community penalties are available and made use of by all courts in England and Wales.  
 
Community sentences for 18-24 year olds outperform prison sentences by 12.8 percentage 
points in reducing reoffending. Even when offenders of all ages are closely matched in terms 
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of criminal history, offence type and other significant characteristics, the performance gap 
remains a robust 8%.2 We would encourage Peers to support this amendment. 
 
Clause 12 – Responsible officer (Amendment 24C) 
 

Page 11, line 41, after “services” insert “that is a public sector provider or a person  
commissioned by a public sector provider” 

 
Amendment 24C would ensure that the officer responsible for implementing community 
orders and suspended sentence orders imposed by the court would be a public sector 
provider or a person commissioned by a public sector provider. The voluntary and private 
sectors have an important role to play in criminal justice provision. However, to ensure 
effective accountability and avoid fragmentation, the role needs to be carefully limited within 
a clear and transparent framework of public sector oversight. In addition to advice to courts 
and initial assessments of risk, offender management of all community sentences and 
suspended sentence orders should be overseen by the public sector. This would provide the 
infrastructure for a seamless service, ensuring that offenders were subject to appropriate 
supervision and oversight where their level of risk changed. It would also provide the 
continuity of supervision that is essential to effective offender engagement.  
 
The Prison Reform Trust shares the concerns of the Probation Chiefs Association and 
Probation Association that the Government’s proposals to compete the majority of probation 
work and the management of low and medium risk offenders to the private and voluntary 
sector could lead to a fragmented service which compromises accountability and puts public 
safety at risk. The Transforming Rehabilitation Strategy acknowledges that “Many 
respondents [to the consultation] were concerned that by retaining responsibility for 
managing offenders who pose a high risk of serious harm to the public sector probation 
service, but giving market providers responsibility for others, we might cause fragmentation 
in delivery.”3  
 
However, despite the assurances offered in the Strategy and a proposed system for 
“effectively handling changing risk levels”,4 it remains unclear how the probation service 
could be expected to retain responsibility for public safety in all cases when it does not have 
responsibility for the offender management of the majority of the probation caseload. 
Contract specifications and the proposed systems of monitoring, risk assessment and 
cooperation outlined in the Strategy are unlikely to resolve the significant obstacles to 
effective public protection arrangements which these proposals will create. 
 
The specific provisions of clause 12 appear not to reflect the complexities of accountability in 
the criminal justice system. Those with responsibility for supervising a court order are not 
only answerable to their paymasters, but also to the courts for the manner in which they fulfil 
their duties. The Government has confirmed in the Transforming Rehabilitation Strategy that 
“the public sector will decide on action in relation to all potential breaches beyond a first 
warning, and will advise the courts or Secretary of State on sanctions or recall to custody.”5 
This is to take into account “the potential for perverse incentives for providers in breach 
decisions” raised by respondents to the consultation” and “will mitigate any risk that 
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commercial interests play a part in contracted providers' decisions on whether to instigate 
breach or recall proceedings.”6  
 
While the intention behind the provision is sensible given the potential for vested interests, it 
is unclear how a private contractor will be held accountable by the court for its responsibility 
for supervising an order when it is the public probation service that is responsible for laying 
information before a court. If a judge or magistrate has concerns about the supervision of a 
contracted out court order, with one or more organisations involved, who do they ask to 
appear before them? Again, if the public sector retains oversight of the offender 
management role, having carried out the initial and any subsequent assessments, 
responsibility is clear. 

 
We would encourage Peers to support the amendment. Peers will want to seek 
assurances regarding how public safety will be protected, and how providers of 
probation services will be held accountable to the courts for supervising court orders, 
under the Government’s proposals. 
 
Clause 13 – Restorative justice requirements (Amendment 25 & 29) 
 

Clause 13, page 12, line 9, at end insert –  
 

“(2A) In section 177(1) and 190(1) (requirements that may be imposed as part of 
a community order or suspended sentence order) after paragraph (j) insert – 
“(ja) a restorative justice requirement (as defined by section 212A),”” 
 

Clause 13, page 13, line 4, at end insert – 
 
“(3A) After section 212 insert – 
 
“212A Restorative justice requirement 
 

(1) In this Part “restorative justice requirement”, in relation to a relevant order, 
means a requirement to participate in an activity – 
(a) where the participants consist of, or include, the offender and one or more 

of the victims, 
(b) which aims to maximise the offender’s awareness of the impact of the 

offending concerned on the victims, and 
(c) which gives an opportunity to a victim or victims to talk about, or by other 

means express experience of, the offending and its impact. 
(2) Imposition of a restorative justice requirement requires, in addition to the 

offender’s consent, the consent of every other person who would be a 
participant in the activity concerned. 

(3) For the purposes of subsection (2), a responsible officer does not count as a 
proposed participant. 

(4) In this section “victim” means a victim of, or other person affected by, the 
offending concerned.” 

 
Clause 13 – Restorative justice activities (Amendments 27 & 28) 
 

Clause 13, page 12, line 39, leave out “activities whose purpose is reparative” and 
insert “restorative justice activities”. 
 
Clause 13, page 12, line 39, at end insert – 
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“(7A) In this section “restorative justice activity” means an activity – 

(a) where the participants consist of, or include, the offender and one or 
more of the victims, 

(b) which aims to maximise the offender’s awareness of the impact of the 
offending concerned on the victims, and 

(c) which gives an opportunity to a victim or victims to talk about, or by other 
means express experience of, the offending and its impact.” 

 
Amendments 25 & 29 enable courts to include restorative requirements in community orders 
and suspended sentence orders. Amendments 27 & 28 specify that rehabilitation activity 
requirements may include restorative justice. 
 
The aim of Transforming Rehabilitation is to reform offenders and reduce reoffending. In the 
evidence report that accompanied Breaking the Cycle, data was published showing that, in 
addition to their benefits for victims of crime, restorative justice, when facilitated by trained 
and skilled individuals, led to a 14% reduction in reoffending. International evidence, 
particularly from Northern Ireland and New Zealand, has also demonstrated that restorative 
justice reduces re-offending.  
 
The Restorative Justice Council (RJC) and the Prison Reform Trust welcome the progress 
the Government is making towards mainstreaming the use of RJ within the criminal justice 
system. The use of restorative justice within the National Offender Management Service 
(NOMS) is increasing, and there has been a significant award of Government funding 
towards capacity building training within NOMS. In addition, the Crime and Courts Bill allows 
the Courts to defer sentencing so that restorative justice may take place pre-sentence, 
building on existing legislative provision for RJ as part of a community sentence.  
 
At the second reading of the Offender Rehabilitation Bill in the House of Lords, Lord McNally 
stated that the intention was for restorative justice to be considered as an activity: 
 
“…The conditions of this supervision period, which are set out in Schedule 1, reflect its 
explicit purpose of rehabilitation. They can include visits from the offender's supervisor, drug 
testing and appointments in relevant cases, and participation in activities that the supervisor 
thinks will support rehabilitation. Activities may cover a wide range of different interventions. 
For example, they could include restorative justice where appropriate and where both victim 
and offender consent. I remind noble Lords of the Government's strong commitment to 
increasing the use of restorative justice. In particular, I take pride in the fact that the Crime 
and Courts Act 2013 now puts pre-sentence restorative justice on a statutory footing for the 
first time.” 
 
Against this background of strong international evidence and Government commitment to 
bring restorative justice into the mainstream of criminal justice, we are surprised that 
restorative justice is not mentioned within the draft Bill. There are positive linkages between 
participation in restorative justice and offender’s willingness to engage with other 
rehabilitative interventions. We are therefore tabling two amendments that will (i) enable 
courts to include restorative requirements in community orders and suspended sentence 
orders; and (ii) specify that rehabilitation activity requirements may include restorative 
justice. We would encourage Peers to support these amendments to introduce 
restorative justice into the Bill. 
 
 
  



After Clause 17 – Women (Amendment 33) 
 

After Clause 17 insert the following new Clause – 
 
“Provision for female offenders 
 

(1) Section 3 of the Offender Management Act 2007 is amended as follows. 
 

(2) After subsection (2) insert – 
“(2A) Arrangements under subsection (2) shall require providers of probation 
services to make provision for the delivery of services for female offenders 
which take account of the particular needs of women.” 
 

(3) After subsection (5) insert –  
“(5A) Arrangements under subsection (5) shall make provision for the delivery 
of services for female offenders which take account of the particular needs of 
women.”” 

 
Amendment 33 requires providers of probation services to have services available to women 
offenders which take account of their particular needs.  
 
This Bill presents an opportunity to place the Government’s women’s justice reforms on a 
statutory footing. The Transforming Rehabilitation Strategy acknowledges “the widespread 
support amongst consultation responses for ensuring providers are commissioned to deliver 
services tailored to the specific needs of women offenders”. However, it is not clear from the 
Strategy, and there is no provision as yet in the Bill, to give women’s specific services 
sufficient priority. All rehabilitation services will be commissioned under a single contract, 
rather than competing out services specifically for women offenders, with providers having to 
“articulate and respond to the particular needs of women offenders where these differ for 
men”. The Strategy states that the forthcoming review of the women’s custodial estate will 
“strengthen services for women released from prison”, but does not explain how.  
 
The Strategy asserts that reforms to open up the probation service to market forces will 
support existing providers of women’s services; however, as these providers are too small 
and specialist, this will require them to become part of a supply chain to win a contract 
package area. Their success may therefore be determined by the outcome of whichever 
prime provider’s bid they align themselves with, irrespective of their own past performance. 
 
The Government’s proposals to extend statutory monitoring and supervision to offenders 
serving short sentences will disproportionately affect women. It is well known that most 
women serve very short prison sentences, with 58% sentenced to custody for six months or 
less, so will be subject to the new supervision periods. We note the absence of an equality 
impact assessment, which should accompany the Bill. Unless the monitoring and 
supervision requirements accommodate women’s specific needs and circumstances there is 
a strong likelihood that more women will end up in custody for breach, which is already a 
significant driver of women’s imprisonment.  
 
We would encourage Peers to support these amendments. In order to conduct proper 
legislative scrutiny, Peers will want to require the publication of an equality impact 
assessment which should accompany the Bill. We should also like to draw Peers’ 
attention to amendments 26 and 30 which variously require that due regard is paid to 
any caring commitments the offender may have – this applies to all those with 
primary care responsibilities, women and men.  

 



New Clause – Costs (Amendment 34) 

Insert the following new Clause— 

“Secretary of State’s duty 

(1) The Secretary of State shall in each year publish a report on the financial  
and resource costs and benefits of the implementation of this Act. 

(2) A report published under subsection (1) shall include, but need not be  
restricted to, information on the financial costs and benefits associated  
with— 

(a) the supervision of offenders following release from custody, 

(b) breaches of supervision requirements, 

(c) changes in arrangements for the provision of probation services, 

(d) any changes in sentencing practice attributable to the  
implementation of this Act. 

(3) Publication under subsection (1) shall be effected in such manner as the  
Secretary of State considers appropriate for the purpose of bringing the  
report to the attention of persons engaged in the administration of criminal  
justice and of the public.” 

This is a probing amendment on the social and economic costs of implementing the 
Offender Rehabilitation Bill. It is unclear how the Government intends to meet the costs of 
extending mandatory supervision to short sentenced prisoners. The impact statement 
acknowledges that “There will be a cost associated with extending rehabilitative services in 
the community to offenders released from custodial sentences of less than 12 months. This 
cost will be dependent on the outcome of competition. However, we expect there to be 
significant downward pressure on costs from competing the delivery of rehabilitation 
services.”7 The Transforming Rehabilitation Strategy claims that the “proposals will be 
affordable within the context of the MoJ commitment to deliver annual savings of over £2 
billion by 2014/15 and forward into the next SR” but does not provide further details.8 
 
The Government has provided an estimate of the additional costs of supervising short 
sentenced prisoners in the community, and the costs associated with breach proceedings 
and recalls to custody. However, it has not provided an estimate of how many offenders are 
likely to breach license or supervision requirements or how many offenders are likely to be 
recalled to custody under the new arrangements. 
 
At a time of budget cuts and pressure on resources, it is a matter of concern that the 
Government has provided so little information on the financial implications of the Bill. A 
similar scheme, Custody Plus, was passed by the CJA 2003 but never implemented and 
rescinded by the LASPO Act 2012 because of its additional cost implications. These 
proposals could meet a similar fate. In order to conduct proper legislative scrutiny, 
Peers will want a detailed assessment of the cost of extending rehabilitative services 
to short sentenced prisoners and an explanation of how the Government intends to 
meet these costs. 
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