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Crime and Courts Bill 
House of Lords, Report Stage – Monday 10 December 2012 
 
Schedule 16 “Dealing non-custodially with offenders” develops proposals contained 
in the Ministry of Justice’s consultation Punishment and reform: effective community 
sentences. It builds on the provisions of the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 to extend the length and duration of curfews, a new foreign 
travel prohibition, alcohol abstinence and monitoring requirements and discretion for 
sentencers to impose treatment requirements for offenders with mental health needs 
or problems with alcohol or substance misuse. 
 
The Crime and Courts Bill presents an opportunity to build on the success of 
community sentences which are now outperforming short prison sentences and are 
8.3% more effective in reducing re-offending rates.1 This briefing, prepared by the 
Prison Reform Trust with the assistance of Paul Cavadino, is intended to assist 
Peers in the Committee Stage debate on the Bill. Following discussions with Peers 
this briefing highlights key parts to Schedule 16: 
 

 Introduce a punitive element to every community order (Part 1) 

 Restorative justice pre-sentence (Part 2) 

 New clause on women offenders 

 New clause on young adults 

 New clause on reorganisation of probation 

 New clause to provide assistance for vulnerable defendants 
 
For the marshalled list of amendments to the Crime and Courts Bill go to 
http://services.parliament.uk/bills/2012-13/crimeandcourts/documents.html 
 
For further information on this briefing contact: 
Mark Day, Head of Policy and Communications – 07725 526525 | mark.day@prisonreformtrust.org.uk 
Alex Hewson, Policy and Programmes Officer – 020 7689 7752 | alex.hewson@prisonreformtrust.org.uk 
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Schedule 16, Part 1 (Community Orders: Punitive Elements) 
 
Widening circumstances of punitive requirements (Amendments 113GZA and 
113GB) 
 
Page 251, line 8, leave out “exceptional” 
 
Page 251, line 14, at end insert— 
“(2C) Subsection (2A) does not apply where in the opinion of the court compliance 
with that subsection is likely to reduce the effectiveness of the order in preventing 
reoffending by the offender.” 
 
These amendments tabled by  Lord Woolf would (a) widen the circumstances in 
which courts may dispense with the requirement to include punitive requirements in 
community orders by deleting the word “exceptional” and (b) enabling courts to 
dispense with the requirement to include punitive requirements in community orders 
where this would hinder the prevention of reoffending.  
 
In addition to supporting these amendments, the Prison Reform Trust is also 
supportive of the similar intention behind the Labour amendment (113GA) tabled by 
Lord Rosser and Lord Beecham to make clear to the courts the wide number of 
requirements that could be regarded as punitive. 
 
The first amendment tabled by Lord Woolf would enable courts to dispense with the 
requirement to include a punitive requirement in a community order where the 
circumstances made this unjust even if the circumstances were not exceptional. If it 
would be unjust to impose a punitive requirement, it seems wrong to insist that 
courts nevertheless make such a requirement just because the circumstances 
cannot be described as exceptional. For example, courts might consider that it was 
unjust to impose a punitive requirement in many cases where offenders have 
learning disabilities or mental health problems. Unfortunately these circumstances 
are far from exceptional as many offenders who appear the courts have such 
problems. 
 
The second amendment would enable courts to dispense with the requirement to 
impose punitive requirements where to do so would hinder the prevention of 
reoffending. There are a number of situations where this could be the case. 
For example, in some cases fines could increase the financial pressure on offenders 
who are struggling financially and increase the risk of further offences of theft, 
burglary or robbery to obtain money. In some cases, imposing a curfew could 
increase the risk of violent or aggressive behaviour towards other family members 
because of tensions arising from the offender’s having to spend long hours at home. 
In some cases unpaid work requirements could lead to offenders unsuitable for 
community work breaching their orders when more appropriate rehabilitative 
requirements – for example, a drug or alcohol treatment programme or an offending 
behaviour programme - could have been more effective in steering them away from 
crime.  
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Without these additional safeguards, a mandatory punitive element could undermine 
the success of community sentences at reducing reoffending and damage public and 
court confidence in community provision. The government’s original impact 
assessment of the proposals, published in March with its community sentencing 
consultation, acknowledged that they could have an adverse impact on reoffending 
rates by causing primarily rehabilitative requirements to be substituted with primarily 
punitive ones. “There is a risk that some of the rehabilitative benefits of current 
community orders could be lost with adverse implications for the re-offending rate of 
those offenders subject to community orders.” 
 
As Peers pointed out at Committee Stage it is largely unhelpful to create a false 
dichotomy between punitive and rehabilitative elements of an integrated community 
sentence when by definition, in handing down such a sentence the courts are 
imposing requirements on an offender, often involving curtailing liberty and 
requirements that, if breached, carry consequences. 
 
The Government has also published evidence alongside its response to the 
community sentencing consultation, which claims to show that “the inclusion of a 
punitive requirement in community sentences, alongside supervision, has shown to 
be more effective in reducing reoffending than supervision alone.”2 However, there 
are significant limitations in the research, recognised by the author herself, which 
undermines its relevance to the likely impact of the government’s proposals on rates 
of reoffending: 

 The Government is not comparing like with like: the research considers 
the impact of imposing a punitive requirement alongside supervision under 
current arrangements, where courts have discretion to decide an appropriate 
sentence based on the particular facts and circumstances of the individual 
case. However, the Government’s proposals would limit the court’s discretion, 
meaning that the types of offenders who would receive a punitive requirement 
and supervision order under the proposed new arrangements are likely to be 
significantly different from those considered by the research. Therefore, the 
research is limited in what it can tell us about the likely impact of the proposals 
on reoffending rates. 

 The opposite of the Government’s claim is also true: the research 
demonstrates that supervision plus a punitive requirement is more effective 
than a punitive element alone; and even more effective was supervision, 
programmes and a punitive requirement. The findings seem to confirm that a 
punitive restriction, such as a curfew, can help to reduce the risk of re-
offending only if it is part of an integrated approach which provides for good 
quality supervision and offending behaviour programmes. 

 As outlined above, the Government’s original impact assessment of the 
proposals suggest they would result in primarily rehabilitative 
requirements being substituted with primarily punitive ones, rather than 
the integrated approach combining a punitive requirement with a supervision 
order recommended by the research.3 Therefore, the research could equally 

                                            
2
 Bewley, H. (2012) The effectiveness of different community order requirements for offenders who 

received an OASys assessment, London: Ministry of Justice 
3
 Ministry of Justice (2012) Consultation on sentences in the community and the future shape of 

probation services: Impact Assessment 04/01/2012, London: Ministry of Justice 
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be shown to demonstrate that the government’s proposals are likely to have a 
negative impact on rates of reoffending rather than a positive one. 

 
House of Lords Committee Stage debate 
 
At Committee Stage debate on 13 November 2012 there were a number of different 
amendments tabled by Peers to ensure greater safeguards against the 
Government’s proposals to introduce a mandatory punitive element into every 
community sentence. During the debate not one Peer spoke in support of the 
Government’s proposals. The debate showed that there was widespread agreement 
amongst Peers on all sides that Part 1 of Schedule 16 was unnecessary and that it 
fettered judicial discretion. A number of Peers, when speaking about their own 
amendments, indicated their support for Lord Woolf’s amendments and that they 
would be willing to support them during Report Stage. There is therefore scope for 
consensus to be reached to ensure that essential safeguards are in place. 
 
The Government disagreed with Peers that the current wording was too broad and 
argued that the term ‘exceptional circumstances’ was ‘tightly defined’, and would not 
fetter judicial discretion. Lord McNally, speaking in the debate, said: 
 
“As I have set out, the courts can tailor any of those requirements to ensure that they 
do not have a disproportionate impact on offenders. That is why the current provision 
has a tightly defined threshold of "exceptional circumstances" because nothing in 
[Part 1 of the Bill] changes the flexibility that the courts have to ensure that 
punishment is matched to a particular offender's circumstances. Substituting 
"exceptional circumstances" for "particular circumstances", "special circumstances" 
or simply "circumstances" would significantly lower the threshold at which courts 
could decide not to impose a requirement that fulfils the purpose of punishment.” 
 
Lord Woolf, a former Lord Chief Justice, raised his concerns over the use of 
‘exceptional’ as it allowed for too much interpretation amongst sentencers. 
 
I urge the House to get rid of the word "exceptional". It has been used in legislation 
in the past. Wherever it has appeared, it has caused difficulties, not least because 
the question is: what is exceptional and what is not exceptional? That gives the 
advocate a difficult task; probably more importantly, it also gives a difficult task to the 
judge. You get into situations where judges are tempted to give an exceptionally 
wide meaning to the word "exceptional". I remember a case where I did just that, 
because it created such an obvious nonsense that it resulted in injustice. A great 
judge, Lord Bingham, took a much narrower view of the meaning of that word than I 
did. The fact that two successive Lord Chief Justices should interpret that word in 
different ways illustrates my point. 
 
There is currently no accompanying guidance on what the ‘exceptional 
circumstances’ might be and the current wording is insufficient to provide adequate 
protection for the large numbers of offenders for whom an additional punitive 
requirement may be inappropriate and increase the likelihood of breach. Baroness 
Hamwee, speaking in the debate, said: 
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“The letter dated 7 November that we received from the Minister said that the term 
"exception circumstances" is very tightly drawn. I had to go back and reread that, 
because I think "exceptional circumstances" is very widely drawn when one thinks 
about the context in which we are debating this. As noble Lords have so often said, 
and as others outside this House have reminded us, such a very high proportion of 
offenders suffer from mental illness, substance misuse and dependency that one 
could not say that there was anything exceptional about their circumstances.” 
 
It does not make sense to require courts to impose punitive requirements where they 
consider that this could increase rather than reduce the likelihood that the offender 
will commit further offences and create more victims in the future. These 
amendments would prevent the Bill from having this unfortunate and unintended 
consequence and we would encourage Peers to support them.  
 
Schedule 16, Part 2 (Deferring the Passing of Sentence to Allow for Restorative 
Justice) 
 
Restorative justice (Amendment 113GD) 
 
“Page 251, line 33, at end insert “, and 
(ii) give an opportunity to a victim or victims to talk about, or by other means express 
experience of, the offending and its impact. 
 
The Restorative Justice Council, with the Prison Reform Trust and Criminal Justice 
Alliance, welcomes Part 2 of Schedule 16 (Dealing non-custodially with offenders).   
This allows courts to defer sentencing, following a guilty plea, for restorative justice 
to take place. 
 
The Government’s proposals follow strong public and professional support for 
legislative provision for restorative justice, including from Peers across all parties 
during the debates on the LASPO Bill.  
 
This amendment tabled by Baroness Linklater and supported by the Government 
balances the existing clause to make clear that the purpose of restorative justice is 
for both victim and offender. This reflects more accurately the aims of restorative 
justice, and will help ensure good practice – keeping the needs of victims at the 
centre of the process – when the RJ requirement is delivered.  
 
House of Lords Committee Stage debate 
 
A version of this amendment was tabled by Baroness Linklater during the Committee 
Stage debate. Following the debate the Government agreed to support a modified 
version of the original amendment. In a letter to Baroness Linklater dated 29 
November 2012, Lord McNally outlined his reasons for supporting the amendment: 
 
This underlines the principal aims of restorative justice, which is to give victims a 
voice in the criminal justice system. The amendment does this by giving the victim or 
victims an opportunity to talk about or express their experience of the offending and 
its impact. The amendment therefore focuses on the needs of victims in their 
capacity as victims and on the subsequent benefits of restorative justice to them. It 
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will ensure that victims are fully taken into account when deferring sentence for 
restorative justice. We believe this is in the spirit of your original amendment and 
would be happy to support the attached amendment should you choose to table it for 
report. 
 
We would encourage Peers to support Baroness Linklater’s amendment, and to 
raise three matters essential to the successful implementation of the legislation. The 
need for:  
 

 new Sentencing Guidelines to ensure the Courts have confidence to use the 
new provisions and: 

o are given guidance on when to defer for RJ 
o know how to take account of outcomes from RJ at point of sentence 
o are aware of the Government’s intention that the option to defer for RJ 

should be available in all types of case (not just those on the cusp of 
custody) 

 

 clear guidance to statutory agencies on administration of the RJ requirement, 
ensuring that best practice is followed, that both victim and offender have time 
to consider their involvement in RJ and engage with preparation and risk 
assessment prior to a meeting, and that participants are offered RJ by trained, 
accredited facilitators 

 

 investment in standards and quality assurance and the development of 
capacity at local level, so that the Courts can have confidence that, in their 
area, there are safe, reliable and high quality restorative justice services to 
refer cases to under this legislation.  

 
New Part - Provision for female offenders (Amendment 113GE and 113GF) 
 
Page 252, line 6, at end insert— 
“Part 2A Provision for female offenders 
7A (1) Contracts made by the Secretary of State with probation trusts shall require 
each probation trust to make appropriate provision for the delivery of services to 
female offenders. 
(2) Provision under sub-paragraph (1) shall include provision for women to carry out 
unpaid work and participate in programmes designed to change offending behaviour 
in groups consisting only of women.” 
 
[As an amendment to Amendment 113GE] 
 
Line 9, leave out “in groups consisting only of women” and insert “with the particular 
needs of women in mind” 
 
This amendment tabled by Baroness Linklater and Lord Ramsbotham ensures that 
all probation areas make appropriate provision for the delivery of services to female 
offenders. It requires them to have appropriate provision for women offenders to 
carry out unpaid work and offending behaviour work with the particular needs of 
women in mind. 
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The current omission from the Bill of measures for women which take account of 
their different offending profile, the complexity of their needs, the impact of 
separating children from primary carers, and ensuring that there is suitable provision 
for them in the community is inexplicable. Over half the women in prison report 
having suffered domestic violence and one in three has been sexually abused. Most 
women serve very short sentences, with 58% sentenced to custody for six months or 
less. 81% of women entering custody under sentence had committed a non-violent 
offence, compared with 71% of men. They also accounted for 31% of all incidents of 
self-harm despite representing just 5% of the total prison population. 
 
A recent YouGov opinion poll, commissioned by the Prison Reform Trust, reveals 
strong support for public health measures to tackle women’s offending. Treatment for 
drug addiction, help to stop alcohol misuse, and mental healthcare, were the top 
three solutions to get public backing for reducing offending by women who commit 
non-violent crimes. The poll of 1,552 people across Britain reveals: 

 Nearly seven out of ten people polled (69%) believe treatment for drug 
addiction would be effective at reducing the risk of offending 

 68% thought help to stop alcohol misuse would be effective 
 62% believe mental health care would be effective 

 
The Prison Reform Trust is concerned that, despite consulting on how the proposals 
on community sentencing could help the particular needs of women and ensuring 
that they “support women in addressing their needs as part of the rehabilitation 
process”, Schedule 16 (Dealing non-custodially with offenders) makes no specific 
reference to, or provision for, women. This is despite a substantial body of evidence, 
and strong public support, for a distinct approach to women offenders, with an 
emphasis on community sentencing, including a recent report by the Equality and 
Human Rights Commission supporting the case for women specific services.4 The 
recent joint inspection report on the use of alternatives to custody for women 
offenders found a lack of women-specific provision for both unpaid work and 
offending behaviour programmes and noted that “women-only groups, where run, 
were often successful.”5 It found that “women’s community centres could play an 
important role in securing women’s engagement in work to address her offending 
and promote compliance with her order or licence.”6 
 
Our work as secretariat to the Women’s Justice Taskforce has highlighted the lack of 
sustained funding and support for many of the small voluntary organisations which 
together form the national network of women’s centres. The Taskforce heard of one 
centre that was reliant on 37 different funding streams, with a mixture of statutory 
and non-statutory sources, all with different methods of evaluation and reporting 
arrangements. NOMS funding for the women’s centres is guaranteed only until 
March 2013.  Without adequate and secure funding many centres are likely to cease 
being able to provide vital services for women offenders. Their closure would result 
in the immediate loss of expertise and support for a particularly vulnerable group in 
the justice system. 

                                            
4
 Hirst, A., and Rinne, S. (2012) The impact of changes in commissioning and funding on women-only 

services, Manchester: Equality and Human Rights Commission 
5
 Criminal Justice Joint Inspection (2011) Equal but different? An Inspection of the use of alternatives 

to custody for women offenders, London: Criminal Justice Joint Inspection  
6
 Ibid, p.26 
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We are particularly concerned about the potential impact on women’s community 
provision of Government plans to commission justice services on a payment by 
results basis.  Providing meaningful quantitative evidence of reducing reoffending 
comes at considerable cost and relies upon having a sufficiently large cohort of 
service users. As women are a small minority of prison and probation caseloads, it is 
much harder for providers of women-only community services to develop a sufficient 
cohort. This puts many of the small voluntary sector providers of women’s 
community services at an automatic disadvantage. Most are too small to consider 
acting as prime providers. The alternative of forming consortia or working in 
partnership to bid for contracts takes considerable time and resources. These are 
commodities which are more likely to be available to large private or voluntary sector 
providers than smaller organisations.  
 
To meet the requirements of evidence based commissioning, at the very least 
women’s centres will need to be provided with clear expectations on monitoring and 
evaluation, along with sufficient resources. By giving a statutory footing to community 
provision for female offenders, the amendment would help to protect the vital role 
played by women’s centres and other services in the delivery of community provision 
for women. 
 
House of Lords Committee Stage debate 
 
This amendment was originally tabled by Baroness Hamwee and Baroness Linklater 
in the Committee Stage debate on the Crime and Courts Bill on 13 November 2012. 
Speaking in the debate Baroness Linklater said: 
 
These new clauses are intended to make good the remarkable lack of reference in 
this Bill to women who offend, which is for me and many others impossible to 
understand. They also echo the thinking and recommendations of the Corston 
report, which were accepted five years ago by the previous Government and were 
generally welcomed around the country. Like many of my colleagues and friends in 
the House, I earnestly wish that some moves can now be made to address these 
issues which are so long overdue.  
 
Responding on behalf of the Government, the Justice Minister Lord McNally said: 
 
Women now have a new champion in the Ministry of Justice, Helen Grant MP. While 
Helen has been working her way into the job, it has caused a slight delay in the 
publication of the women's strategy. She is entirely comfortable with the content and 
direction. As for when it will be ready, I am not sure which of the civil servants' 
euphemisms I am allowed to use-before Christmas, shortly, in December-but work is 
well under way and she is taking a close and personal interest. I think that it will be 
greatly to the advantage of the priority that women are given within the Ministry of 
Justice that Helen is now in place. I also emphasise that, in developing that women's 
strategy, we build on the work done by the noble Baroness, Lady Corston, and the 
template that she laid down. As with the previous Administration, there is a difficulty 
with resources in some of our ambitions, but that does not take away from the fact 
that we are looking at a real and effective strategy, building on the Corston proposals 
and taking them forward. 
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The Prison Reform Trust welcomes the appointment of Helen Grant and the 
forthcoming women’s strategy. This amendment would give teeth to the strategy by 
ensuring that services geared to the particular needs of women are given sufficient 
statutory protection under the proposed new commissioning arrangements. It should 
not have significant costs attached as it seeks solely to makes certain that 
appropriate provision is made by probation trusts for the delivery of services to 
female offenders. Experience and history have taught us that, unless provision for 
women is explicitly required, it is often overlooked. 
 
We hope Peers will support the amendment and use the opportunity of the debate to 
seek assurances from the minister regarding how community provision for women, 
including women-only services, will be protected as part of the government’s 
proposed community sentence reforms. 
 
New part – Reorganisation of the National Probation Service (Amendment 
115B) 
 
Page 260, line 24, at end insert— 
“Part 8 Reorganisation of the National Probation Service 
1 The Offender Management Act 2007 is amended as follows. 
2 After section 15 insert— 
“15A Power to reorganise the National Probation Service 
(1) Any plans to reorganise the Probation Service for England and Wales must be 
instituted by regulations. 
(2) Regulations under subsection (1) shall be subject to the affirmative resolution 
procedure of each House of Parliament.”” 
 
This amendment tabled by Lord Rosser would help to ensure Parliamentary 
accountability and oversight of the government’s proposed reforms to the probation 
service, outlined in the Ministry of Justice consultation Punishment and Reform: 
Effective Probation Services. Although the government’s proposed community 
sentence reforms are in many respects dependent upon the outcome of the 
probation review, the government has yet to publish its response to the consultation.  
 
If adopted, government proposals would result in arguably the most significant 
changes to the probation service since the 1925 Criminal Justice Act established 
probation committees and the appointment of probation officers became a 
requirement of the courts. Despite this, under current law the reforms would not 
require new legislation to be enacted. This would deny Parliament its proper role in 
scrutiny and oversight of the planned reforms. 
 
The proposed model has commissioning at its heart and a purchaser/provider split. 
The plan is for probation trusts to take on a stronger role as commissioners of 
competed, outsourced probation services that could be provided by private firms, 
voluntary sector organisations, social enterprises and even staff mutuals. The 
number of trusts may reduce from 35 with the need to develop competence in 
commissioning. Certain functions, such as advice to the courts on appropriate 
sentences for offenders, initial assessments of risk, and responsibility for high-risk 
offenders are reserved for the public sector. But the consultation proposes "opening 
to the market" the management of lower-risk offenders. 
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In an article, ‘The future of Probation’, an edited version of which was published in 
Society Guardian, on 23 May 2012, Geoff Dobson, (who is company secretary to the 
Prison Reform Trust and was a chief probation officer and chaired ACOP, the 
association of chief officers of probation), said that the current proposal fails to stand 
up to several vital tests: 
 
First, it sees risk as a static concept, failing to recognise that circumstances can 
change abruptly and the risk posed by an individual can increase markedly 
overnight. Thus someone who is deemed to be of low or medium risk could suddenly 
become high risk, but staff in the contracted organisation may not be equipped to 
recognise that and, even if they did, would then presumably need to arrange a 
hurried transfer back into the public sector. This could be a bureaucratic nightmare 
with public safety under threat. The Probation Chiefs Association has recommended 
that the public sector retain the offender management role for all those who are 
subject to court orders and post-custody licences. This eminently sensible 
suggestion would overcome the problem and would provide the infrastructure for a 
seamless service. It would also provide the continuity of supervision that many 
regard as essential to offender engagement, aiding maturity and desistance from 
crime. 
 
Second, it fails to understand the complexities of accountability in the criminal justice 
system. Those with responsibility for supervising a court order are not only 
answerable to their paymasters, but also to the courts for the manner in which they 
fulfil their duties. If a judge or magistrate has concerns about the supervision of a 
contracted out court order, with one or more organisations involved, who do they ask 
to appear before them? Again, if the public sector retains the offender management 
role, having carried out the initial and any subsequent assessments, responsibility is 
clear. 
 
Third, these changes as set out in the consultation paper would involve a massive 
personnel upheaval for a key part of a criminal justice system that is already under 
considerable strain. Under these proposals work with the bulk of the quarter of a 
million offenders supervised by the Probation Service would be out-sourced. 
Presumably this could require thousands of staff to be subject to transfer by TUPE to 
private and voluntary sector bodies and others, given the purchaser / provider split, 
to transfer to new organisations which could include staff mutuals and social 
enterprises. The resources required to deliver such a change arev undoubtedly 
considerable. 
 
So what is the case for this huge overhaul? The paper cites reoffending rates as the 
reason for wholesale reform. It tells us that half of all adult offenders reoffend within 
a year of leaving custody and that the figure rises to three quarters for those 
sentenced to youth custody. It states that reoffending by offenders sentenced to less 
than 12 months in prison is estimated to cost the economy up to £10 billion annually, 
noting that these prisoners are not eligible for statutory supervision. Crucially 
however, it does not use its own research to highlight the far superior performance of 
those sentenced to community sentences when compared to people released from 
short prison sentences. Community sentences for 18-24 year olds outperform prison 
sentences by 12.8 percentage points in reducing reoffending. 
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Even when offenders of all ages are closely matched in terms of criminal history, 
offence type and other significant characteristics, the performance gap remains a 
robust 8 per cent. A lesson to be drawn from this substantive research could be to 
promote through evidence and investment the further development of Probation’s 
work, much of it in partnership with other organisations, in delivering court orders. 
 
We hope Peers will support Lord Rosser’s amendment and use the opportunity of 
the debate to ensure Parliamentary oversight and scrutiny of the government’s 
planned probation reforms. 
 
A new clause to provide assistance for vulnerable defendants through 
intermediaries (Amendment 113AA) 
 
After Clause 23 insert the following new Clause – 
“(1) An accused person in criminal proceedings is eligible for assistance by virtue of 
this section if the courts considers that the quality of that person’s participation in and 
understanding of court proceedings or of the evidence given by that person is likely 
to be diminished by reason of any circumstances falling within subsection (2). 
(2) The circumstances falling within this subsection are that the accused person – 

(a) suffers from mental disorder within the meaning of the Mental Health Act 
1983, or 
(b) otherwise has a significant impairment of intelligence and social functioning. 

(3) Where the court determines that the accused person is eligible for assistance by 
virtue of this section, the court may then give a direction under this section providing 
for – 

(a) assistance of the accused in preparing for court proceedings and in 
instructing the accused person’s legal representative to be provided by a 
person approved by the court for the purposes of this section (“an 
intermediary”), 
(b) assistance of the accused person in understanding and participating in court 
proceedings to be provided by the intermediary, and 
(c) the examination of the accused person to be conducted through the 
intermediary. 

(4) The Secretary of State may, by regulations, make provision about the 
recruitment, accreditation, training and appraisal of intermediaries approved by 
courts under this section.” 
 
This amendment tabled by Baroness Linklater would ensure that, where necessary, 
vulnerable defendants are provided with the appropriate support to enable their 
effective participation in court proceedings and in preparing for their own trial.  
 
The use of special measures in court is intended to reduce the stresses associated 
with the court environment so that the individual can give his or her best evidence. 
While protection and support for vulnerable witnesses in court has been significantly 
enhanced, most notably by the provisions contained in Part II of the Youth Justice 
and Criminal Evidence (YJCE) Act 1999, section 16 of this Act makes it explicit that 
these measures are not designed to include defendants. 
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One such special measure is support provided by an intermediary, whose role is to 
facilitate two-way communication between the vulnerable individual and other 
participants in court proceedings, and to ensure their communication is as complete, 
accurate and coherent as possible.  
 
Intermediaries appointed to assist vulnerable witnesses are ‘registered’ and subject 
to a stringent selection, training and accreditation process, and quality assurance, 
regulation and monitoring procedures.  
 
Although vulnerable defendants do not have the same statutory rights to special 
measures as vulnerable witnesses, intermediaries can be appointed at the discretion 
of the court. However, intermediaries appointed to support vulnerable defendants are 
neither ‘registered’ nor regulated. The practice of ‘registered’ and ‘non-registered’ 
intermediaries – potentially in the same trial and paid different fees – is anomalous.  
 
We hope Peers will support the amendment and use the opportunity of the debate to 
seek assurances on the equitable treatment of vulnerable defendants by the courts. 
 
Background 
 
“Fair Access to Justice?”, a Prison Reform Trust briefing paper for frontline staff in 
the criminal justice system and the NHS, explains how vulnerable people who 
appear in the criminal court as a victim or a witness are entitled to extra support, or 
‘special measures’ to help them understand and cope with the process. The briefing 
paper states that vulnerable defendants should be entitled, by statute, to the same 
support, to help ensure they get a fair trial.  
 
At present, high numbers of defendants who go through the criminal courts have 
particular needs for support, which, if left unmet, can affect their ability to participate 
effectively in court proceedings and compromise their right to a fair trial. The new 
section 33BA of the Youth Justice and Criminal Evidence Act 1999, which will be 
inserted by section 104 of the Coroners and Justice Act 2009 when this is 
implemented, provides limited support for vulnerable defendants in the giving of oral 
evidence only. However, it does not provide support for vulnerable defendants during 
trial proceedings, for instance, to participate effectively, instruct counsel or to prepare 
for a trial.  
 
Prevalence:  
 

 Over 60% of children who offend have communication difficulties 

 High numbers of adult offenders have mental health problems and between 5-
10% of adults who offend have learning disabilities – both of these conditions 
can significantly impair an individual’s ability to communicate effectively, 
especially in the stressful environment of a court room.   
 

Prison Reform Trust research involving prisoners with learning disabilities and 
difficulties found that: 

 Over two-thirds experience difficulties in verbal comprehension skills, 
including difficulties understanding certain words and in expressing 
themselves. 
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  Over a fifth said they didn’t understand what was going on in court or what 
was happening to them; while some didn’t understand why they were in court 
or what they had done wrong (Talbot, 2008). 

  While every case will be different, suspects with low IQs and those with 
learning disabilities are likely to have difficulty understanding certain words 
during their arrest and trial and may find it very hard to answer lawyer’s 
questions. For example, they may find it harder to remember things, be more 
suggestible and, under pressure, may try to appease other people (answer 
yes because they think that’s what the lawyer wants to hear). (Clare, 2003; 
Home Office Research Findings, 44; Talbot, 2008).  

 
This is what two people with learning disabilities said: 

 The solicitor came to talk to me but used big words and I found it difficult to 
understand. 

 I couldn’t really hear. I couldn’t understand but I said ‘yes, whatever’ to 
anything because if I say, ‘I don’t know’ they look at me as if I’m thick.  

 
The Prison Reform Trust is calling for: 

1. Special measures available to vulnerable witnesses and vulnerable 
defendants should be equitable in law; in particular: 

a. Child defendants and vulnerable adult defendants should have access 
to Registered Intermediaries (or their equivalent) to prepare for and 
during court proceedings, according to personal need. 
 

2. Responsibility for ensuring that special measures and other reasonable 
adjustments are made for vulnerable defendants, according to personal need, 
should be clarified; the particular role of the judiciary, court staff and defence 
lawyers in fulfilling that responsibility should be specified. 
 

3. An integral part of the new liaison and diversion services should be to 
facilitate special measures and other reasonable adjustments for vulnerable 
defendants, according to personal need, and to provide guidance to members 
of the judiciary and criminal justice staff on how particular impairments and 
disabilities can manifest themselves in court proceedings. 
 

4. The use of special measures and other reasonable adjustments for vulnerable 
defendants should be monitored, reviewed and reported on. For England, this 
should be an integral part of the reporting arrangements for the National 
Liaison and Diversion Development Network; for Wales, this should be an 
integral part of the forthcoming Policy Implementation Guidance. 
 

5. All intermediaries should be registered and subject to the same stringent 
recruitment, training, quality assurance, professional standards and 
monitoring procedures. There should be one register of intermediaries for all 
vulnerable people – witnesses, victims and defendants – in the criminal justice 
system. 
 

6. Routine and systematic procedures should be in place to ensure that liaison 
and diversion services/criminal justice liaison services provide the courts with 
relevant information concerning an individual defendant’s particular 
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impairments and support needs; this should include when an Appropriate 
Adult has been called to support a vulnerable adult or 17 year old at the police 
station. 

 


